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COMMENTS

A. Introduction

1. The purpose of these comments is to providel lagaice to members
considering the Terms of Reference of the Committéelnquiry into
historical child abuse.

2. These comments will deal first with the legalnfiework of a Committee of
Inquiry and then provide legal advice and commeninatters that arise from
the Terms of Reference at paragraphs 6 and 10eoptbposed Terms of
Reference set out at Appendix 1 of P.118/2012.

B. Legal Framework of a Committee of Inquiry

3. A Committee of Inquiry is established by thet&ao enquire into adéfinite
matter of public importance and report on it to theates

4. There is a presumption that proceedings bef@eramittee of Inquiry will be
held in public tinless the Committee, in the interests of justicth® public
interest decides that all or any part of the pratiegs shall be in private

5. Standing Order 149 provides that a Committem@diry may, if it considers
it desirable, give leave to any person appearirigrbet to be represented by
an advocate or solicitor. There is currently novpgion for a Committee of
Inquiry to give leave for anyone to be represeriigch lawyer who is not
either an Advocate or Solicitor of the Royal Colrépending on the eventual
remit of the Inquiry, it might be necessary to ¢dasamending this Standing
Order to permit representation by English lawyeecduse appropriate
arrangements will need to be made for adequaté tegeesentation and it is
unclear whether there will be sufficient legal farnable to provide local
lawyers who have no conflict of interest.

6. There is nothing, however, to prevent a Commitié Inquiry seeking legal
assistance or guidance or indeed representationtdelf by one or more
lawyers who are not advocates or solicitors amsllikely to be necessary that
the Committee does this.

7. A Committee of Inquiry has broad powers to preciwevidence and
documents, to examine witnesses, to conduct itsegdings in public or in
private and generally to regulate its proceduretn@#ises giving evidence
have a legal privilege against civil or criminability for what they say (other
than perjury) in order to ensure they can speadyfréd summons issued by a
Committee of Inquiry has effect in Jersey but carb@enforced outside the
Island.

8. Although the Standing Orders are silent on tladten of the payment of the
legal costs of parties represented before a Comendt Inquiry, the normal
principle adopted by Committees of Inquiry wherdividuals are given leave
to be legally represented, is that the costs dfldgal representation are met
as part of the costs of the Inquiry. This is beeatl® matter is by definition
one of public importance and it follows that theblw should pay what is
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10.

11.

12.

13.

14.

necessary to ensure that it is properly investdyate general, costs are paid
for legal representation of anyone who may suffgnicant prejudice or be
subject to accusations. It seems highly likely #nayone accused of abuse or
of professional failure, as well as a complainahserious sexual or other
abuse, would fall into this category.

Unlike in criminal cases where anonymity is tieem, a complainant withess
would only have anonymity if the hearing of evidemelating to him or her
took place in private.

At the conclusion of its deliberations, a Come@d of Inquiry reports back to
the States Assembly. It does not, however, make fanding of guilt or
innocence in a criminal sense nor does it determilegal right. Accordingly,
whilst a Committee of Inquiry is a public body aisd subject to judicial
review and it has to give effect to the Europeanv@ation on Human Rights
("“ECHR") generally it does not need to be compliaith Article 6 ECHR.
Experience in the UK has shown that some inquica@s be substantially
delayed by costly judicial review proceedings talldnge the procedure that
it adopts.

Neither the States nor a Committee of Inquany give directions to the effect
that criminal proceedings should be brought in pasticular case or give any
direction relating to the investigative or prosecial process.

Comments on Paragraph 6 — Evidence of Abuse

Paragraph 6 of the draft Terms of Referenceipates that the Committee of
Inquiry will hear evidence from witnesses who stdgteabuse or believe that
they suffered abuse as well as from staff who waiikethe services together
with other relevant witnesses. It is left to then@oittee of Inquiry as to

whether or not such evidence will be heard in mulgi in private. The

Committee of Inquiry has a discretion in the ingéseof justice or in the

public interest, to hear matters in private, altjiouhe presumption is that
evidence before a Committee of Inquiry will be hatdl heard in public.

The Terms of Reference presuppose that evideilcbe given not only by
people who have suffered abuse but by people videtieve that they have
suffered abuse It must accordingly be anticipated that not allegations
heard before the Committee of Inquiry will be wielinded, and there is
nothing to prevent witnesses making ill-foundedegditions which are
mistaken or simply wrong. It seems equally likehatt persons who make
allegations that have suffered abuse will wish ama their alleged abusers.
One must therefore anticipate that anyone so adcwiiewish to have the
opportunity to challenge the accusations made agairem and to defend
themselves.

In order to give people accused by complainanisn Inquiry an effective
chance to defend themselves, it would, as a malftdoasic fairness, be
necessary for them to have similar protections ras awvailable under the
criminal law. Thus, they should have disclosurenéérmation against them
and notice of what was being alleged against tidmy would also need the
opportunity to be legally represented, to put enadeon their own behalf and
to challenge evidence given against them. This polientially amount to a
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15.

16.

17.

18.

D.

number of trials within the context of the Committ®f Inquiry. The

Committee of Inquiry will not necessarily reach angnclusion on the
evidence before it in every case. Nonethelessicp&tly where the hearings
are to take place in public, but possibly everhd hearing is in private, it is
difficult to see how a person accused, whose réipataemployment and life
may be materially affected, should not have thie$tilopportunity to defend
themselves.

If the Committee of Inquiry is to hear evideratdength, then it seems likely
that the evidence-hearing stage will be precededbyevidence-gathering
stage, a disclosure stage and, possibly, a statdaléng stage, so that the
lawyers advising the Inquiry can prepare for angrimgs and persons will
know if they are to be accused and accordingly gneepheir defence. It may
be that the statements, either in full or redactedde to the police by
complainants can be made available to the Inguirghé complainants
consent. It is difficult to anticipate how long thprocess of evidence-
gathering will take.

It is accordingly not difficult to anticipathét paragraph 6 of the draft Terms
of Reference might potentially result in an extehg@eocess with significant
evidence being given and challenged. It would Hé&cdit to anticipate a
situation in which a robust challenge would propdre prevented by the
Committee of Inquiry and accordingly the processasifing evidence may be
confrontational and challenging for all concerndelrther, it may be
anticipated that such a process will be very costly

An alternative method would be, should the Cdaes of Inquiry believe it
appropriate to do so, for that evidence to be giuerprivate with the
Committee of Inquiry then determining the naturehs report that it should
make back to the States Assembly. Thigy make it possible for the
Committee of Inquiry to place more strictures akihetway evidence may be
given in private and the extent to which it maydballenged, which might
obviate the need for the potentially confrontatiag@proach mentioned in the
preceding paragraphs.

It may accordingly be appropriate that the @han of the Inquiry should be
consulted at length on the correct process forimgabith paragraph 6 before
any final decisions are made.

Comments on Paragraph 10 — Prosecution ProcessdDecisions

General Principles

19.

As presently drafted, paragraph 10 seeks t@bksit the process by which
prosecution decisions were taken arising out of higtorical child abuse
enquiry and to establish whether or not that proees

- enabled those responsible for deciding on whades to prosecute to
take a consistent and impartial approach;

- was free from any political influence or intedeace at any level.
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20.

21.

22.

23.

24.

25.

The inclusion of this amongst the terms of neziee is of course a matter for
political decision. As set out above, the termshaf Standing Orders dealing
with Committees of Inquiry require that before memsdecide to establish
such a Committee, they must consider that theae'definite matter of public
importancé to be investigated. The Law Officers are not awaf any
evidence that any of the prosecution decisions waken other than on a
proper basis, following a proper process. Diffeemnof view are, of course,
entirely possible because there are judgment dallsbe made where
reasonable people might reasonably reach diffexentlusions. Nor are the
Law Officers aware of any political or other inenménce or influence of any
kind in that process. Undoubtedly, some individualso believe that their
accusations should have resulted in a prosecutitinhe disappointed if that
did not happen. Such disappointment, however, doegive rise of itself to a
sufficient reason to be concerned that the decisi@snot properly taken.

Members may recall that the former Attorney &ah made a number of
public statements in this Assembly relating to Hasis on which decisions
whether or not to prosecute had been taken. Theyaanexed hereto as

Appendix 1

The prosecution service is an important pugivice. If members think there
is genuine public concern that those taking thesgeotion decisions were not
competent, or did not carry out their duties witkegrity or were subject to

political interference, then we would support thecidion to appoint a

Committee of Inquiry into these matters.

It is legitimate to enquire into a process aunding the taking of a
prosecution decision, it would be wrong as a matfeprinciple to subject
individual prosecution decisions to public scrutiejther by a political
assembly or by a body set up by such an assemhbreTis a fundamental
principle that the prosecution process should e ffrom any political
influence or interference in any way (see the anafi¢he Attorney General
given in the States Assembly on 6th July 2010 h#d@s Appendix)2In the
light of the public statements concerning procetsched as Appendix 1, it
may be difficult to see how this question will bedeessed practically by any
Committee of Inquiry.

No determination by the Committee of Inquiryulcb require any further
prosecutions although it will be open to the AteynGeneral to re-open
matters if there is, in his opinion, a sufficiemisis to do so.

In one case the Royal Court has already comiden application to review
decisions not to prosecute cases of alleged childea The Court proceeded
on the assumption that judicial review was theoadlif possible although in

that case the application was also rejected bedhuses too late. In that case,
the presiding judge made observations relatindnéopublic statements made
by the former Attorney General and, specificalliyparagraph 72, the judge,
an independent Commissioner, now a Judge of theeBwpCourt, said this —

“...0n the 26th August, 2008, the Attorney Generatlena public
statement relating to those six cases. Charges la@fen relation to
three of them. A decision was made on the fourdlh tio charges
would be brought. Subsequently, on 3rd June, 2808, Attorney
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General announced that in the remaining two cases,charges
would be brought. In those cases where no charges trought, the
reason was said to be that there was insufficieidemnce to justify a
prosecution. The reasons for this conclusion wasrsarised, and
legal advice was said to have confirmed it. Anrafieto force the re-
opening of a criminal investigation now, more tham years later,
would be highly prejudicial to the proper admingtion of justice,
unjust to those under investigation who had beewnevated, and
quite possibly distressing to victims and their if@s, who have not
themselves sought to challenge these decisionsalyyoiv judicial

review. No grounds have been given by ......... , eithkisiOrder of
Justice or in his evidence, for believing that Ateorney General and
his advisers were wrong in the view that they tookthe available
evidence.”

Some of these considerations would be, of coursdgevant to any
reconsideration by the current Attorney Generadrig particular case at this
stage.

In relation to the historical abuse enquiry, n@gdld victims have attempted
to make such an application.

Considerations if an Inquiry is to be conducted

26.

27.

28.

29.

30.

A decision to prosecute is a serious decisibitlwhas to be taken on a proper
legal basis. The test applied, and features ofiéagsion, are as follows.

Any decision is taken on the papers. The datikiker does not hear
evidence. The decision is taken on the basis oftifigciency, credibility and
admissibility of the evidence disclosed within resecution file. It is open to
the decision-maker to revert to the police for Hartinformation which will
supplement the file.

In making a prosecution decision, the decisaier first applies what is
termed the evidential test. This means that he mdeside that there is
sufficient admissible evidence to give a reasonghbbspect of conviction for
each of the charges that fall to be consideredidimg so, he will have to
bring his experience of the prosecution procedsetar, apply his knowledge
of the laws of evidence as far as they relate itoioal matters, identify any
problems with the evidence such as inconsistentyemn witnesses or facts
which undermine the credibility of key witnessesicluding previous

convictions) supporting the counts and other relevaatters relating to the
evidence.

Only if he is satisfied that the evidentialttéms been passed, will the
decision-maker then go on to consider whether dring in the public
interest for a prosecution to be brought.

If, and to the extent it is necessary for imdlral prosecution decisions to be
reviewed, then in order to reach an accurate assess they should be
reviewed on the same basis that any prosecutidsideds taken. That would
require an assessment by an independent expeitriimal prosecutions.
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31.

32.

33.

It would be structurally unsound for the Contegtof Inquiry, the majority
consisting of laymen, to purport to assess indi@idurosecution decisions as
it will not, without more, have the necessary experand experience. It is
also not in the same position as the prosecutorg.we will have heard
evidence given under paragraph 6 of the draft TesfrReference, and it is
wholly unclear whether all that it may hear wouldvd been legally
admissible in a criminal case.

Any assessment should be confidential. If thetn any decision will possibly
give rise to a public discussion on the meritsjuding a discussion on the
credibility of the complainant and the behaviourtlud alleged accused. This
would amount to trial by public opinion and would both unfair to everyone
including the complainant and the alleged accusetveould undermine the
independence of the prosecution decisions.

Accordingly, the Assembly will wish to ensutet a system is put in place
that allows any decision to be assessed on a pbasis. This may need to be
a different form of inquiry from the inquiry deadjrwith paragraph 6 of the
draft Terms of Reference.
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APPENDIX 1
Press Release — Jersey Historical Abuse Investigati

On 24th June 2008, a man and a woman were arrestegslispicion of criminal
assaults against children and subsequently releagbdut charge. The allegations
against them were not of a sexual nature but dalignwere allegations that they had
used excessive force in a quasi-parental situafitithough this investigation was part
of the overall child abuse investigation that istowing, there is no connection
between this case and the Haut de la Garenne EhitdHome.

Subsequently the independent lawyers — a JersewrCaalvocate with extensive
experience as a barrister in the UK, and barridtera one of the London chambers
specialising in criminal law — responsible for cidlesing case files arising from this
investigation received a full police file for thaipnsideration. This file, which was
received on 18th July, contained important statésnand information not available
on 24th June. Their job was to consider whetherethidential test was passed — that
is, whether a court or jury, properly directed ashe law, would be more likely than
not to convict on the evidence which was availalilthe lawyers considered that the
evidential test was passed, they had authorityremge for charges to be laid without
reference to the Attorney General. If they cong®dethe evidential test was not
passed, they were required to present a full eti@ereview to the Attorney for
consideration. It is to be remembered that in micl trial, charges need to be proved
by the prosecution beyond reasonable doubt if &iction is to be secured.

On 6th August the Attorney General received aduiceslation to this file from the
independent lawyers he had retained. Three congslitanwho were all in the care of
the couple at the time of the alleged offences,ctwvhibok place between 30 and
40 years ago, alleged that they and other childvea were also in their care were
subjected to excessive corporal punishment betd86i@ and 1977. In this case, there
is a significant conflict of evidence, which is matlly important in relation to the
evidential test which had to be considered. Soméhefwitnesses, who have been
named as victims, deny that the couple ever usge®ressive force by way of lawful
chastisement or at all, and speak in very postévms about the quality of care and
support which they received from the couple. Sofmgha@se who have told the police
that no violent behaviour took place, and who spesal¢ highly of the couple, include
two of the siblings of one of the complainants.

For medical reasons, an interview with the womas wat completed by the police.
The man, however, was interviewed and denied angngdoing; and there is

significant other evidence and information that emines the prospects of a
successful prosecution. Although numbers of witegsse not a conclusive test at all,
it is to be noted that while there were three cemmaints who were alleging that
offences had taken place, there were broadly spgadven witnesses, including the
prospective defendants, who would give relevantiesvie substantially in favour of

the defence.

The independent lawyers appointed to assist the&egah this investigation have

advised the Attorney General that there is insi#fic evidence to pursue a
prosecution in this case. In accordance with tmangements that have been put in
place to review all cases where the lawyers thirt there is insufficient evidence to
prosecute, the Attorney has conducted, with a agile in this Department — who also
has extensive experience with the CPS in Englaadtareful review of the evidence
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in this case. The officer in charge and the detesthave also been consulted about
the proposed course of action.

Taking everything into account, the Attorney hasided that there is insufficient
evidence to bring a prosecution in this case.

The Attorney General saitl: realise that this decision will come as a disajtment

to the complainants in the case and possibly terstivho have made statements to
the police or are considering doing so. | am obslgaware that assertions have been
made, without any basis or foundation, that justick not be done in the child abuse
investigations that are taking place. Indeed, ifdsthat reason that | am making this
full statement as to why a decision not to prosedsts been taken in this case. The
evidential test has not been passed, and it woeldsimply wrong to bring the
prosecution. | would however like to emphasize thatevidential test is based upon
an analysis of the evidence that the police hakertaand which might therefore be
available to a court. | urge all those who have aslevant evidence to give in the
current child abuse investigation to contact théigmand to make statements. That is
the only way the prosecution will be able to reackully informed decision on the
evidential test in the various cases that comerbais for consideration.”

Law Officers Department, Jersey
26" August, 2008.
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Statement from H.M. Attorney General
Jersey Historical Abuse Investigation
3rd June 2009

The Attorney General last made a statement onRégust, 2008 when he announced
that of the six files which had then been receibgdhe prosecution lawyers, charges
had been laid in respect of three of them, onehidd been returned to the police for
further investigations, and a decision had beerertain relation to one of the
remaining two files that no charges would be brauglurther police investigations
have now been conducted and a decision has now teele that for legal and
evidential reasons, no charges will be brought espect of either of the two
outstanding files. A full statement of reasonseisaut below.

Cases of this nature are often difficult. Thereaiely any independent evidence, and
often the cases come down to being the word of pmrson against another. In a
criminal trial, it is not a question of the Magatie or the jury deciding which version
of events they prefer. The prosecution must prdasecase beyond all reasonable
doubt, and if there is any doubt, an accused passentitled to be found not guilty.
Before bringing a criminal prosecution, there mistsufficient evidence such that
there is a realistic prospect of conviction. A demi not to bring criminal proceedings
does not necessarily mean that those who have owdplaints are not believed, not
does it necessarily mean that any account givea byspect has been believed. A
decision not to prosecute means only that the A#tyrGeneral, having fully
considered all of the available evidence and othfarmation, has decided that an
acquittal is more likely than a conviction.

A decision not to prosecute is capable of beinggieed as denying the complainant
the right to be heard. Indeed, this can lead toeagure to allow the complainant to
have his or her day in Court. However to succumbuch pressure would mean that
the prosecution was not applying the evidentialwdsch is its function to apply. The
Courts are entitled to know that they are not faséti prosecutions which even the
prosecutor thinks will not succeed. The criminatice system as a whole requires
each part of that system — police, prosecutors @adrts — to fulfil its functions
professionally and properly. To compromise the testllow evidentially weak cases
to proceed is not an exercise of the objective @ggr which is demanded of
prosecutors by the Code on the Decision to Proseduis not fair to anyone — the
complainants, the accused, the witnesses or thHeputo do otherwise than apply the
evidential test professionally and objectively.

Case 5

Nine complainants have made complaints agains®Vinow a middle aged man who

spent approximately 5 to 6 years as a junior teai@ed then employee at Haut de la
Garenne in the 1970s and 1980s. The complainteredancidents which are alleged

to have taken place between 20 and 30 years ago.dfehem contained allegations

of different types of sexual offending, some affithe most serious nature; all but two
were alleged to have taken place at Haut de larBare

The police have conducted a very thorough and lddtanvestigation tracing and
interviewing all known witnesses before submittithge papers to the independent
lawyers instructed by the Attorney General.

Page - 10
P.118/2012 Com.



In none of the cases is the complaint corroborhtedny independent evidence, and
none of the complaints is sufficiently similar imtare to suggest that they might
supply mutual corroboration.

In two cases, the employment records show thatdh#plainants were not at Haut de
la Garenne at the same time as Mr. A. In two ofctes, the makers of the statements
were not those against whom the alleged crimes w@manitted, the alleged victims
no longer being alive.

In three of the cases, the complainants were sitd@tly not credible for different
reasons, one of them being that the complainardritbesl assaults taking place in a
cellar, in the bath and with the use of the shackkescribed in the media reports, the
statement being made for the first time after thealian reports had been published. In
another case, the complainant described sustaB@@gto 400 cigarette burn marks
and a branding which required a skin graft, butehe no physical sign of any injury
nor do the records show that Mr. A was at Hautad&arenne at the same time. In
those circumstances it was inevitable that it bechaed that this complaint was
incapable of belief. It is this complainant who reakhe most serious allegations of
sexual offending. In another case, the complaisantother, who was allegedly
present at the time and gave her permission forasaults, says they never took
place.

Furthermore, the police investigation shows relewdafence material including the
fact that a significant number of witnesses speadtl wf Mr. A describing his

popularity with the children and his good qualities dealing with the children

generally. He received consistently good repodsifthose responsible for monitoring
and evaluating his performance.

The papers have been carefully evaluated by tlaaggels, by a senior lawyer in the
Law Officers’ Department and by the Attorney Gehguarsonally. None of the
lawyers who have looked at this matter consideasttie evidential test is passed.

Case 6
Background

In about May 1997, police received information thiare was suspected historical
child abuse committed by a man and a woman betd886 and 1990 upon various
ex-residents of a Children’s Home in St. Clememi;sdy. The woman had been
employed as aHouse mothérand although her husband was not employed in any
such capacity, it appeared that he played a futlipahe running of the Home, which
closed in 1990. Following a police investigationl®97, a number of charges of grave
and criminal assault and common assault were btoagginst both the man and the
woman in the Magistrate’s Court. Following an ilitihearing, the Magistrate
dismissed some of the charges on the groundshbeg tvas no sufficient prima facie
evidence to commit the accused to the Royal Cbuttin respect of other charges, the
defendants were committed for trial in the Royau@.o

When the matter was received in the then Attornepe®al’s Chambers, the case file
was passed to a private sector Crown Advocate tétrequest that there should be a
full evidential review. The Crown Advocate carriegkt that review and concluded that
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there were evidential problems. In the circumstanbe recommended that the
prosecution should go no further.

On receipt of that review, the then Attorney Geheanvened a case conference
which was attended by the private sector Crown Adt® a departmental lawyer, the
police officer in charge of the case, a represesataif the Children’s Service and the
Attorney General himself. The meeting analysedetidence on each charge having
regard to the memoranda prepared by the privaters€cown Advocate. The then
Attorney General concluded that there was insu#fitievidence to have any realistic
prospect of conviction and that in the circumstantevould not be right to proceed.
No-one dissented from this view, which indeed wasitprely endorsed by the other
two lawyers present. Although all present were awdrthe assertion that one of the
couple was suffering from a terminal illness, thassibility was expressliyot a factor
taken into account in reaching a decision, whicls teken entirely on an assessment
of the evidential test.

Following that meeting, the Crown formally abanddrbe prosecution before the
Royal Court in 1998 on the grounds that there wasfficient evidence to support it.

Developments in 2008/9

Between 29th April and 9th July, 2008, the indemendprosecution lawyers
instructed by the Attorney General were providedtiwy police with a number of
statements in relation to this case. These inclimbtial the original material arising out
of the 1998 investigation, and an amount of newenat Those lawyers provided
advice to the Attorney General on 18th and 22ng, 2008. At the request of the
police in the autumn of last year, the Attorney &ahmade an application for mutual
legal assistance from the French Authorities tdoknan interview with the couple to
take place in France. In February this year, theessary confirmations from the
competent authorities in France were obtainedhriattempts to interview the couple
proved unsuccessful. The decision has thus been tadsed on the evidence available
in July last year.

The present case raises the difficult questionltdtvapproach ought to be taken when
a prospective defendant has been given a cleacaiioin by the prosecuting
authorities that s/he will not be prosecuted.

The Attorney General has noted that in a writteswaan given in the House of
Commons on 31st March, 1993, the Attorney GenefaEwngland and Wales,

responding to a question relating to the re-instituof proceedings which had been
terminated said this:

“The fundamental consideration remains that induats should be able to
rely on decisions taken by the prosecuting autlewit The policy of the
Director of Public Prosecutions is that a decisionterminate proceedings or
not to prosecute should not, in the absence ofiapeacumstances, be
altered once it has been communicated to the deféndr prospective
defendant unless it was taken and expressed takiea because the evidence
was insufficient. In such a case it would be appedp to reconsider the
decision if further significant evidence were tacdme available at a later
date — especially if the alleged offence is a sevione.
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Special circumstances which might justify deparfuen this policy include:

0] rare cases where reconsideration of the origidacision shows that
it was not justified and the maintenance of comfadein the criminal
justice system requires that a prosecution be bhougtwithstanding
the earlier decision; and

(i) those cases where termination has been effespecifically with a
view to the collection and preparation of the neeeg evidence
which is thought likely to become available in thely near future.
In such circumstances, the CPS will advise the riiefiet of the
possibility that proceedings will be reinstituted.”

The Attorney General has also noted the Crown Rubem Service website at
paragraph 12, which reads as follows:

“12. Restarting a Prosecution

12.1 People should be able to rely on decisionertaky the Crown
Prosecution Service. Normally if the Crown ProsesuService tells
a suspect or defendant that there will not be assponition or that the
prosecution has been stopped, that is the endeohthtter and the
case will not start again. But occasionally theme @pecial reasons
why the Crown Prosecution Service will restart thesecution,
particularly if the case is serious.

12.2 These reasons included:

€)) rare cases where a new look at the originalisiea shows
that it was clearly wrong and should not be allowedtand,

(b) cases which are stopped so that more evidehazhvis likely
to become available in the fairly near future candwollected
and prepared. In these cases the Crown Prosecuilbtelt
the defendant that the prosecution may well stgairg and

(© cases which are stopped because of a lack idkrese but
where more significant evidence is discovered later

These appear to be well founded and sound prircig®n which in the Attorney’s
view the prosecution in Jersey should also proc&hd.Attorney is of the view that,
as in the United Kingdom, the damage which woulddbee to public confidence if
people in Jersey could not rely upon decisionsnake the office of the Attorney
General, particularly if those decisions were simphdone as a result of a change in
the identity of the holder of the office, would bery significant indeed. For all these
reasons, as a matter of principle, the Attorneydggaras adopted the approach which
has been taken in the United Kingdom.

Accordingly, two particular lines of approach hdeen considered:
1. Given that the case in 1998 was not stoppedhaoniore evidence might be

likely to become available in the fairly near figumvas this a case where it
might be said that the decision taken in 1998 Veesrly wrong?
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2. Alternatively, could it be said that, althoudie tcase did not proceed because
there was a lack of evidence in 1998, more sigmfiecvidence has been
discovered subsequently which makes a differenteatiodecision?

On the first of those questions, the Attorney Gahbkas received written advice from
both the private sector Crown Advocate and frondileg Treasury counsel practising
at the Central Criminal Court in London. A reviewshalso been carried out by a
senior lawyer in the Attorney’s Department and hg tAttorney General himself.
Having thoroughly considered this review and thedeaces the Attorney General has
concluded that without any shadow of a doubt thasitn in 1998 cannot be said to
be one which was not justified, nor was it one Wwhi@s clearly wrong.

One of the particular features of the advice remgtifrom senior Treasury counsel in
London was that there was a strong probability thaipening a prosecution in 2008
on the charges which could have been brought irf8 M8uld be struck out as an
abuse of the process of the Court. Indeed, a defeabmission that there was an
abuse would only be overcome if there were verypmllimg and completely new

evidence capable of removing the reasons for tl®8 H&cision, and if there were a
good reason for the evidence not having been @lailzefore. Leading counsel took
the view that the material which has become aviglaince 1998 fell far short of

providing any such exceptional justification, ahdlttin the circumstances it would not
be proper for the Attorney General to seek to téute the criminal proceedings.

Attention was then given to whether or not theres vemy other significant new
evidence which has been obtained. In particulamsiceration was given to
allegations of sexual assaults which had not ptesho been made. The advice
received from the private sector Crown Advocate thas the evidential test was not
met in relation to any such allegation. On his neg@ndation, the Attorney suggested
that he take leading counsel's advice from Londordéntify whether that view was
shared. That advice was duly taken, and leadingnsmiuhas confirmed that, in his
view as well, the evidential test is not met. Theg@nions have been further
considered both by the Attorney General and bys#mor lawyer in the Law Officers’
Department assisting him in these cases. Nothirtganfurther consideration has led
the Attorney General to express any view contranthe advice which has been
received in respect of these sexual allegations.

In the circumstances, the Attorney General considibat, applying the above
principles, there is no reason sufficient to reropithe decision taken by his
predecessor in 1998.

The Attorney General realises, of course, that tleenplainants will be very
disappointed with this decision, which has, of seyralso been discussed with the
police.

Nevertheless, hard decision though it may appeaotoe, the Attorney General is
sure that a decision not to prosecute is the agdtappropriate decision in these cases
taken on the legal principles set out above.

3rd June 2009. Law Officers’ Department
Jersey
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EXTRACT FROM STATES OF JERSEY ‘HANSARD’ TRANSCRIPT
OF 2ND JUNE 2009

2. Oral Questions

The Greffier of the States (in the Chair):

We come now to Oral Questions. There was one quregdéferred at the request of the
Attorney General at the last meeting and | willetgkat question in addition to the
90 minutes allocated for the questions listed ddiay’s meeting.

2.1 Deputy M. Tadier of St. Brelade of H.M. Attornegy General regarding
criteria for the pursuit of so-called ‘historic’ child abuse cases:

Will Her Majesty’s Attorney General inform the Assbly of the criteria used to
judge whether or not to pursue cases in relatiothéoso-called historic child abuse
and, where the likelihood of conviction principleys a part, roughly what percentage
of certainty is usually required?

Mr. W.J. Bailhache Q.C., H.M. Attorney General:

I would like to thank the Deputy for his courtedyagreeing a deferral of this question
from 2 weeks ago when | was out of the Island. Heeision to prosecute an
individual is a serious step. Fair and effectiveosgcution is essential to the
maintenance of law and order. Even in a small cas@rosecution has serious
implications for all involved: the victim, the wigss and a defendant. | have published
on the Law Officers’ website a code on the decistoprosecute. As will be seen from
that code, there are 2 stages in a decision toeputs, the evidential test and the
public interest test. | have already said in relatito the historic child abuse
investigation that it would be surprising if a d#an were to be taken not to prosecute
on public interest grounds, although that poss$jbils not ruled out. So far no
decisions not to prosecute have been taken onguméirest grounds. The evidential
test is that the prosecutor must be satisfiedtheae is sufficient evidence to provide a
realistic prospect of conviction against each daéem on each charge. It means that
the prosecutor must consider whether a court gr puoperly directed in accordance
with the law is more likely than not to convict thefendant of the charge alleged. The
expression “more likely than not” means that th&t ie applied on the balance of
probability. These rules apply to all prosecutievigether for historic child abuse or
for other cases. The assessments are judgmentaadie on a professional, objective
basis. It should be emphasised that any deciskentto the effect that a particular
allegation should not result in charges does na@mibat the allegation is rejected as
untrue, nor does it mean that it is considered dmes way not to be a serious
allegation. All it means is that the prosecutor teeched the view that an acquittal is
more likely than a conviction.

2.1.1 Deputy M. Tadier:
Is the fact of whether a suspect is not currentsent in the Island a consideration
when deciding if a case should be pursued?

The Attorney General:

If a suspect is not currently in the Island that give rise to questions as to whether it
is feasible to get the suspect back to face towal,the evidential test and the public
interest test as to the decision to prosecute pptied before one thinks of the
difficulties, if there are any, in getting somebdmhck from outside the Island.
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2.1.2 Senator S. Syvret:

The Attorney General has explained how there isgree of judgment call in deciding

whether to prosecute. For example, say in a caseenthere was substantial evidence
from a number of victims about such things as bdiegten, badly injured, being

battered to the floor and held down while Dettolsweured down their throats and
including the sexual abuse of some female childnenyld the Attorney General say

that a case of that nature, which is evidenceddoy®?2 substantial lever-arch files of

evidence, would merit prosecution?

The Attorney General:

I am certainly not going to discuss any particaases before this Assembly, and the
Senator is trying to encourage me to make a respomshe basis of what he believes
to be the facts in a particular case. All | wouldphasise to the Assembly is that the
prosecutors take the decisions sensitively, oljelstiand professionally; language
which the Senator may no doubt wish to adopt atespaint.

2.1.3 Deputy T.M. Pitman of St. Helier:

| am just interested in what the Attorney Geneed told us about the difficulties with
other countries. Could the Attorney General jugbl@x whether France is one of
those countries where there would be problems itraditing people to face
investigations?

The Attorney General:

France and Jersey, through the United Kingdom, raeenbers to the Council of
Europe Convention on Extradition, and | would expétat the terms of the
Convention should enable in any proper case eiwadirom France to be possible.
Indeed, there have been numbers of occasions vieea has been extradition from
here to France and the other way round.

2.1.4 Deputy P.V.F. Le Claire of St. Helier:

In the instance where it has been decided by Hges#as Attorney General that a
case should not proceed due to the evidentiahtgshaving been met, would that be
revisited if new evidence surfaced?

The Attorney General:
The Deputy is another Member who is seeking totlpaitfacts of a particular case to
me in the guise of ...

Deputy P.V.F. Le Claire:

On a point of order, | certainly am not. | strongifute that. That was just a general
guestion. | am not trying to assert any particaiase. | do respectfully suggest that
Her Majesty’s Attorney General has completely nagreny supplementary. | was just
asking for general ...

The Attorney General:

| am very pleased to have that reassurance. Thaopos that whenever a decision
has been taken not to prosecute the probabilithas there would need to be a very
significant reason for reopening that decision. tTinay arise because there is new
evidence that was not available and could not resislyg have been ascertained at the
time of the original decision. Broadly speaking,enta decision not to prosecute has
been taken, there is a very strong public intérestaintaining that decision. It is right
that members of the public should be able to relgrua decision which the Attorney
General has taken.
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2.1.5 Deputy R.G. Le Hérissier of St. Saviour:
Under what circumstances would the Attorney Gensesr a possible prosecution
case for review from outside of his department?

The Attorney General:

| expect the Deputy is aware that in the histotiddc abuse investigation |1 have
already made it plain that in all those casesithe ére first going to be considered by
private sector advocates who are, therefore, riftulsy definition outside my
department. It is only if those Crown Advocatessider that the evidential test is not
met or that for some public interest reason thegarotion should not be brought that
the case would be referred to my department. Wheaomes into my department in
these particular cases, it is then reviewed by ohdhe senior lawyers in my
department. It is also reviewed by me and theresarme occasions when we have
thought it appropriate to get outside advice as.wel

2.1.6 Senator S. Syvret:

Would the Attorney General inform the Assembly @b what grounds a decision
not to seek extradition may be taken? Would heeagiigh me also that anyone who
has made a formal, credible complaint to the pabiceriminal conduct has a right to
be informed of the status of that complaint, whetihds being fully investigated,
whether it has been decided that there is no nimetiie complaint, or whether it has
been parked, whether it is going to be taken fodvwar prosecution? Can the Attorney
General state whether complainants have a rigtitaibknowledge and would he also
undertake personally to write to the victims of thabusers in France and explain to
them what is going on?

The Attorney General:

There are about 100 questions in there. The gendmlis that the police do try to
keep complainants informed about the conduct ot#se, about the way in which the
investigation is going — the progress of the ingagton — and what the likelihood is
of a prosecution and, once a prosecution decisam been taken, to advise the
complainants of that decision. Where the decissotaken not to prosecute, the police
are very careful to advise not only the putativeused but also all the complainants
so that they do not receive this information via thedia or on the radio or reading it
in the Jersey Evening PasThat is a sensitive approach which is to be conued
and it is one of the reasons why | am simply nohgdo discuss particular cases in
this Assembly. | think the first part of the questiwas the extent to which objections
can be made to extradition or something of thatkiRerhaps the Senator would
repeat that part of his question.

Senator S. Syvret:

The grounds upon which the decision would be madetier to seek extradition. The
Attorney General said in answer to an earlier qoesthat it would, in fact, make
things more difficult to make a decision to prodedtiit had to involve extradition.

The Attorney General:

The position there is that if the decision is takernprosecute and the prospective
accused are outside this jurisdiction, | will deeegthing in my power to ensure that
they come back to face trial. If — and it sometimgeshe case — getting such people
back from the other jurisdiction is impossible heit because there is no extradition
treaty or convention or for some reason the exiadarrangements turn out not to be
able to work, then, of course, the Attorney, thew@r is stuck with that position. But
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once a decision to prosecute is taken, if it issfiids to bring such people back by
making an application for extradition, | would.

2.1.7 Deputy D.J. De Sousa of St. Helier:

Can the Attorney General inform the House who, heany are involved in making a
decision, and what criteria is used to decideithatnot in the public’s best interest to
prosecute?

The Attorney General:
I do not understand what decision is being talksola

The Greffier of the States (in the Chair):
Are you able to clarify, Deputy?

Deputy D.J. De Sousa:
Any decision not to prosecute, sorry, in the puldlterest.

The Attorney General:

Numbers of decisions are taken by Centeniers astPétall Enquiries. Particularly
where the prospective accused is a person undeit agéhought there is a better way
of dealing with the particular incident than by maya prosecution take place before
the court. So, the first part of the answer is Banteniers in effect apply a public
interest test week-in, week-out in deciding whetbemot to prosecute before the
Parish Hall Enquiries. Otherwise, the lawyers intipalar cases who are handling a
prosecution may well take a view that the publtetiest requires that the prosecution
should not proceed or should be withdrawn. In dmmesicases or cases which the
lawyers believe to be sensitive, those decisiong beareferred to the Law Officers
for review. If they are referred up to the Law ©ffis for review, then that may be
considered by the Law Officers personally or it nteey considered by the Principal
Legal Adviser who is the senior criminal lawyerry department. | am afraid the
guestion is really too wide to give a better anstlian that.

2.1.8 Deputy M. Tadier:
The last question is a simple one: are there ctlyremy extradition applications
pending in relation to child abuse that has happéméhe last 30 or 40 years?

The Attorney General:
No.

The Greffier of the States (in the Chair):
Very well. We come now to the Oral Questions tali@dhe present meeting.
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EXTRACT FROM STATES OF JERSEY ‘HANSARD’ TRANSCRIPT
OF 15TH JULY 2009

3. Statement by The Attorney General regarding higric child abuse
prosecutions

3.1 Mr. W.J. Bailhache Q.C., H.M. Attorney General:

| have made no statement about the 11 cases irhwhiave recently directed that
there should be no further action at present andhmvere the subject of a media
report last week. It is not generally my practeedmment in relation to decisions not
to prosecute. That practice was only departed freaently because decisions had
been taken in relation to cases which were alr@attye public domain. | do expect to
make a sufficiently detailed statement, howevethatend of the investigation once
all decisions have been taken and there can bepack on potential prosecutions. As
at present advised | expect that position to behed by about the beginning of
September. Members will remember my earlier statésnhat right at the beginning
of the investigation | appointed an experiencedgte sector Crown Advocate to act
for the prosecution. He had instructions to proseco matter who the prospective
accused might be if the evidential test was mdesasnhhe thought that there was some
exceptional public interest factor that ought tdobeught to my attention. However, if
the independent lawyer thought the evidentialwest not passed, his decision was not
to be the end of the matter. He was required tongub detailed written opinion
which, with the appropriate case file, would beigaxed by a senior lawyer in my
department with extensive experience in the Crowssé€tution Service in the U.K.
The file would also have a high level review by personally. The private sector
Crown Advocate has invariably in these cases hameliminary opinion from a
barrister in London as well before he completedwuosk. In the 11 cases referred to,
therefore, 4 lawyers have independently reachedithe that the evidential test was
not passed. Though it is not their decision in yware of those 11 cases, the police
have agreed that the evidential test is not mettane agreed, therefore, with the
decision not to prosecute. | put the system in elaenerally with regard to
prosecution decisions in this investigation to eaghat those decisions were not only
taken fairly but could be seen to be taken faiflge same evidential test is applied
here as in the United Kingdom. Prosecution decssiare taken dispassionately and
not emotionally. It is not the case that complataare entitled to their day in court at
the expense of the public. The existence of thelemtial test recognises that
beginning a prosecution is a serious matter foivttieesses, for the accused and for
the public. If it is not more likely than not onl dhe evidence which is properly
admitted before a court, that a conviction willdeeured, it is not right to prosecute. |
see an awful lot of negatives there. Perhaps Iptdrihat the other way around. It is
only right to prosecute if it is more likely tharotn on all the evidence which is
properly admitted before a court, that a convictiwii be secured. Over the next
6 weeks | expect decisions will be taken in respédhe outstanding files, some of
which are with my department, some with the indejean lawyers and some still with
the investigating police officers. This will takéape during the recess, but that is by
chance and | wanted to bring Members up to date thig position before the summer
break is upon us. | would like to add this in rigiatto the question of civil claims as
there appears to be some misunderstanding aboublmyn this respect. If there is
civil liability on the part of the public towardsciaimant, it is no part of a Minister’s
duty nor part of the Attorney’s duty to take stépproperly to defeat that claim and
thereby save public money. Secondly, although lelel there was little risk of
conflict in my office handling civil claims aftehé criminal cases had been concluded,
| recognised in the middle of last year that theses a risk of mischief makers
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wrongly asserting that decisions in criminal casad been influenced by our dealing
with the civil claims. Accordingly, | spoke with,nd later wrote to, the Chief
Executive to ask him to procure private sectoresentation for Ministers facing such
claims. This has been done. Thirdly, although tbar@il of Ministers had the historic
child abuse investigation as a regular agenda denng its meetings last year, |
almost invariably absented myself from those disiams. This was both because |
thought there was nothing at that stage for Ministe determine and partly because |
wanted to keep my own role quite separate from $fimial involvement. Finally,
Ministers will need advice at some point, not odividual claims but on structural
matters such as the terms of reference for any c¢tteof inquiry or whether there
should be established a redress board or a claamsnéssion or some such. | do not
see any conflict in the law officers giving thisvame however, as | hope is obvious
from what | have said already, the question of licsfor perceived conflicts is kept
under review and if, at a future date, that lodke tausing a problem we will take
steps to deal with the matter appropriately.

3.1.1 Deputy S. Pitman:

I will ask the Attorney General does he not seeodflict acting as a judge as to
whether or not he should be pursuing States emefowad former employees and
then acting as chief adviser to the Council of lglieis?

The Attorney General:
| would ask the Deputy to repeat the questiorjsstidid not hear most of it.

Deputy S. Pitman:

The Attorney General has decided not to proseart®drious reasons any former or
current States employee who has been involvedesetichild abuse cases. He is also
chief adviser to the States. Does he not see thereonflict?

The Attorney General:

I am not sure | have got much to add to the statémkave just made. No, | do not
think there is a conflict because the decisionsctviiiave been taken in relation to
prosecutions first of all have been taken in th&t fnstance by the independent private
sector Crown Advocates. Only if they have decidedldvidential test is not met is it
referred to my department where it is reviewedst fiof all, by one of my senior
criminal lawyers and then by me, personally, asigh tevel review. In the cases
concerned so far, in every case not only have &hWgers thought that the evidential
test was not met, but also the police have thotightevidential test was not met.
Insofar as that is concerned, it seems to me foebfectly clear. As | am not advising
Ministers on the civil claims, the second partha# Deputy’s question simply does not
arise.

3.1.2 The Deputy of St. Martin:

| draw reference to the third paragraph for theodity General where the Attorney
General says: “I appointed an experienced privatdos Crown Advocate to act for
the prosecution. He had instructions to prosecutematter who the prospective
accused might be if the evidential evidence was unétss they thought there was
some exceptional public interest factor that ouighbe brought to my attention.”
Could the Attorney General explain what exceptiarisdumstances may lead to no
prosecution being taken?
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The Attorney General:

I think the statements that | have made previousse that if the evidential test were
passed we could be satisfied that the case coulthgad. It would be very, very rare
indeed that any public interest factor would deiaemthat there should not be a
prosecution, but I think the example | have givesvipusly is that if one were faced
with a person who, on established evidence, wéseihast week or month of their life,
it might not be appropriate to prosecute.

3.1.3 Senator B.l. Le Marquand:

Is the Attorney General able to confirm that thst i®s to whether not to prosecute
namely the evidential test is a high test and wdreih could not be defined as
requiring more than a 50 per cent chance that 1@foli2 jurors in the case of a jury
trial will be sure that the person is guilty?

The Attorney General:

Yes, | thank the Minister. The test as | have abvaypanded it is more likely than not
that a court or court would convict, but of coutisat does mean because of the rules
of criminal trials that one has to persuade 10hef 12 members of a jury in a jury
trial, at least, that they must be sure, they nhestsatisfied beyond all reasonable
doubt that events happened as the prosecutiortsasser

3.1.4 Deputy M. Tadier:

First of all I would just like to thank the Attom&eneral because | believe the second
part of his speech is effectively an answer to tioled7 on the order paper yesterday
which | submitted and which could not be answered t a lack of time. So | do
acknowledge that on the part of the Attorney Gdn@ifee question | would like to ask
though is in particular reference to 2 words whieh slightly alarming on the back
sheet, second bullet point. There is a referencantschief makers’ and it says:
“Wrongly asserting that decisions in criminal casese been influenced by our
dealing with civil claims.” There is a slightly f#rent context. | would just like to get
a confirmation from the Attorney General that hesloot believe that anybody who
guestions a conflict of interest, be they a palticor a member of the public, or
guestions the process is necessarily a mischieérflak

The Attorney General:
I am certainly not been intending to accuse the ubefy asking the question
yesterday of being a mischief-maker, if that is poant.

Deputy M. Tadier:
It was not so much me, but just in general termenphasise that there can be more
than one motivation for questioning processes.

The Attorney General:
| agree entirely that there are frequently more thiae motivation[Laughter]

3.1.5 Deputy R.G. Le Hérissier:

At the risk of asking the Attorney General to ogeneralise, could he outline to the
House, based on his review of experiences in atbparable jurisdictions, what are
the factors that make for a successful prosecutioims particular category of cases?
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The Attorney General:

It is well-known that historic abuse prosecutions difficult because there frequently
is any lack of direct corroborative evidence. Whame has an investigation these days
for an offence such as rape, for example, usuadly would expect to get some
forensic evidence, DNA evidence, or whatever it geas to be, which is some
independent corroborative evidence and of courseefis looking at an investigation
of circumstances which took place a long time algat sort of evidence is unlikely to
be available. It is possible that you can have \idhatgarded as similar fact evidence
where there are a series of complaints by more traen person against the same
suspect or accused, where the law allows the ew@dgiven on one charge to support
the complaint in relation to another charge, butséhcircumstances do not apply
always and certainly in the cases we have lookesh dar the lawyers have taken the
view that it has generally not been possible touaddsimilar fact evidence. When |
say so far, in the cases where we have decidet pobsecute. So, the absence of any
independent evidence is usually a prime difficalbd | put it that way because of the
way the Minister for Home Affairs put it to me a ment ago, that you have to
persuade 10 out of 12 jurors that they should e that the events happens as the
prosecution claim because if one is left at the @fithe day with a complainant who
gives evidence very fluently that the allegatiores @rrect, that the assault or rape or
whatever it is took place, and the accused givateace just as fluently that it did not,
and that is the only evidence which the jury havdate, it is quite difficult at that
point to take the view that any reasonable juryiddne sure beyond reasonable doubt
that the accused had committed the crime. So,shadry often the problem which is
faced in deciding whether or not to prosecute.

3.1.6 Deputy P.V.F. Le Claire:

If I can ask this of the Attorney General; thistetaent talks about non-prosecution of
11 cases. Could | ask, because | am a bit foggghisrand | am sure some Members
probably are as well, there certainly have beeresprasecutions in my understanding
and | wondered how many there have been and how mere active.

The Attorney General:

There have been 3 persons charged so far. Ones¥ ffersons was subject to 2 trials
and was convicted in both trials. The second omeghd his plea and admitted guilt,
and the third one is coming up for trial in Augubktcannot say, at the moment,
whether there will be further prosecutions; theraynor may not be. As | have
indicated in the statement there are a numberes §till outstanding either with the
police or with the independent lawyers, or in mfjaef.

3.1.7 Deputy M. Tadier:

| was going to ask the same question, but perhapspplementary on that basis.

Could the Attorney General confirm whether the namis greater than those that

have been dropped, or if it is significantly lessperhaps even just give us an actual
number of how many are outstanding. | believe ihithe public interest and that the

public would like to know this.

The Attorney General:
| think there are about — so give me a margin gb@0cent — 12 files outstanding.
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3.1.8 Deputy R.G. Le Hérissier:

Could the Attorney General say that even thoughethdence may not have met the
tests that he has earlier defined, have there inséances where enough evidence has
been brought forward that while it may not be mutitcriminal trial it could be used,
for example, in disciplinary proceedings?

The Attorney General:

The usual rule is that evidence which you obtainthe course of a criminal
investigation is not available for other purposesess it is made plain to the witness,
at the time of giving the statement, that the stet® might be used for other
purposes. Of course there is no reason why theesstrshould not be approached
again later and asked if they consent to that reaté being used for other purposes,
but there is an assumption that the witnessesbeilprepared to assist the police for
the purposes of criminal investigation, but mighke a different view if it is in
relation to another purpose and that is why theseohis, | think, an important part of
that process.
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APPENDIX 2

EXTRACT FROM STATES OF JERSEY ‘HANSARD’ TRANSCRIPT
OF 6TH JULY 2010

3.1 Deputy D.J.A. Wimberley of St. Mary of the Attaney General regarding
the influence of the prosecution process by members

Following cases of politicians attempting to infhee the prosecution process, could
Her Majesty’s Attorney General explain why it isnstdered inappropriate for
Members to attempt to influence the decision whretltenot to prosecute given that
the normal process of politics is to try to infleerevents, policies and outcomes.

[09:45]

Mr. T.J. Le Cocq Q.C., H.M. Attorney General:

| thank the Deputy for deferring this question kattl could answer it. | will start by
guoting from the leading text on the subject, tbeldiThe Law Officers of the Crown
by J. Edwards which itself quotes the followingistaent by the then Prime Minister,
Harold Macmillan, made to the House of Commons 89l He said: “It is an
established principle of government in this courdng a tradition long supported by
all political parties that the decision as to wieetany citizen should be prosecuted
should be a matter for the prosecution authorttiedecide on the merits of the case
without political or other pressure. It will be aost dangerous deviation from this
sound principle if a prosecution were to be ingtiior abandoned as a result of
political pressure or popular clamour.” The decisishether or not to prosecute or
continue a prosecution is a matter for the Attor@sneral or those acting on his
authority and the Attorney General alone. It is maiawful for any person, including a
politician, to bring to the Attorney General's aiien any material relevant to the
prosecution decision but it may be inappropriateke steps which have an impact on
the prosecution, especially where there has beamtact with a defendant directly by
a politician with political responsibility for thiaw which provides the basis for the
prosecution or which goes beyond a statement toAtt@ney General of factors
which the politician thinks the Attorney ought &ké into account in exercising the
discretion, he alone has, as to whether thergissecution. Of course, any attempt to
influence or interfere with my decision for polaicor personal ends would, obviously,
be wrong.

3.1.1 The Deputy of St. Mary:

| thank the Attorney General for that clarificatidrhat made matters a lot clearer and
the Attorney General made a distinction betwedimg lawful for a citizen or any of
us, indeed, to bring material that is relevant fw@secution which the A.G. (Attorney
General) might have missed or whatever to the A.@ttention. That seems to be the
position; but if we are to try and influence theid®n directly then that is wrong. |
hope that is more ... and so my supplementary iquestould be that in this Chamber
we often debate questions surrounding prosecutiforsjnstance the Haut de la
Garenne affair and | just wanted to be clear whiea¢ is legitimate and, obviously,
what is in my mind with this question, the wholeegtioning, is Senator Le Main’s
approach. What was wrong with that? Because it séerme that if | knew that there
was some daft thing that the A.G. seemed to begddinvould be right for me to say:
“Look, this does not seem to make sense.” So |\emit a sort of re-statement, a
clarification, of where the boundary lies becauss mot quite clear to me.
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The Attorney General:

There is no bright line boundary where | can satheéoDeputy: “On one side there is
an improper interference, on the other side thsrenat”, in terms of a simple
definition. It will all entirely depend upon thectas of the individual situation. Any
observations made in the Assembly about generakpudion matters, it seems to me,
are perfectly all right and | take them into acdoan | ignore them as | see fit in
making any individual prosecution decision. Anytetaent in the Assembly which
seeks to put pressure or persuade me to exercisedandual decision in one
direction or another would, in my view, have gditenly crossed the line and would
be wrong. In terms of the position of the formemigdier for Housing, | do not wish to
be drawn into the specifics of that case. It seemme that factors that can bear upon
whether or not any kind of intervention is propemot can relate to the relationship
an individual politician has to the laws that aeinlg dealt with in the prosecution, the
connection between an individual politician to fhexrson who may be prosecuted or
may not be prosecuted depending upon my decisiohvarnious other factors. In
identifying those general factors, | make no specikference to the situation
involving the former Minister for Housing.

3.1.2 Senator B.l. Le Marquand:

| wanted to ask a question of the Attorney Genemalto whether he thinks that
Members of this House could benefit by some trginor some guidance notes,
particularly new Members who have not had expegeimcthis kind of area, and
whether he might consider producing some guidanctesnfor the assistance,
particularly, of new Members.

The Attorney General:

| am most grateful to the Senator for that suggesirhich | am very happy to take on
board. It seems to me that from time to time tHded of questions do come about
and people do touch on these issues and questidhe iAssembly, and the fact that
there may be some form of generalised guidanceeuld emphasise it would not be
capable of drawing a bright line — but generaligediance might well be of assistance
and | will certainly give that my attention.

3.1.3. Deputy P.V.F. Le Claire of St. Helier:

In that guidance, | wish to ask if Her Majesty’stgkhey General could provide us
with a clear understanding as to what asas judicerelate to when we are talking
about debates in general. We are always told tlatannot enter into discussions
upon matters because they are before the courtsirasdme instances, that is quite
clear and it is quite obvious but there certaindyédn been circumstances whegh
judice has been raised as a bit of a red herring in sogbatds, | would put to Her
Majesty’s Attorney General, and | would appreci&dene clear guidance on that if it is
possible, please.

The Deputy Bailiff:
Before the Attorney General replies to you, | dsalthe question.
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